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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or 1o
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(D) |n case Or repate Oor auty Oor excise on goous expuileu W diy couliuy Ol
territory outside India of on excisable material used in the manufacture of the

- goods which are exported to any country or territory outside India.

(M) ﬁ?ﬁm&pﬁ%ﬁarwﬁm(m_mwﬁ)mﬁa
fpar I AT & | i _

(c) In case of goods exported outside India export to Nepal or Bhutan, without
“payment of duty. : '
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No,-EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OlO and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of
CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees One Lac or less and Rs. 1000/- where the amount

" involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-

(1)  egra Scumee Yo sy, 1944 1 4RT 35-d1/35-F Feta:-
Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate
Tribunal of West Block [\ao'?-;:-jST‘-R:K._’.Puram, New Delhi in all
matters relating to classificz
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_ To the West regional bench of Customs, Excise & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty/penaity/demandlrefund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst.. Registrar of branch of any nominate public sector

bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompa'nied by a fee of Rs. 500/-
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In case of the order COVers a number of order- in Original, fee for each O.1.O.
should be paid in the aforesaid manner not withstanding the fact that the one

appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.

100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment’ authority shall beer a court fee stamp of Rs. 6.50 paise as
prescribed under scheduled-I item of the court fee Act, 1975 as amended.
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ORDER IN APPEAL

Two appeals have been filed, the details of which are as follows:

Sr. | Name of the appellant Impugned  OIO | Impugned OI0 | Appeal No.
No no. & date passed by

1 M/s. Shri Ghantakarna
Enterprises,

Plot No. 12 and 13, V2(39)232/North/Appeals
Sanand Land Development /2018-19

Estate,

Ularia, Sanand,

Ahmedabad. Assistant

Commissioner,

2 Shri Ashokbhai Trivedi, 15/AC/D/NKS/18-
Chief F mance.Manager, 19 dated 7.1.2019 Alinedabad Nawh
M/s. Shri Ghantakarna Cariisd oneiits
Enterprises, g V2(39)233/North/Appeals
Plot No. 12 and 13, /2018-19

Sanand Land  Development
Estate,

Ularia, Sanand,

Ahmedabad.

Division III,

Both the above appeals are being disposed of vide this common OIA.

2 Briefly, the facts of the case are that the appellant at Sr. No. 1, engaged in the
manufacture of printed jute bags and printed non woven PP bags, was clearing the goods, under
exemption notification No. 30/2004-CE, as amended vide notification No. 12/2011-CE and
notification No. 30/2011-CE. During the course of investigation, consequent to a preventive
raid, it was observed that the appellant was not eligible for the said exemption nor was he
eligible for value based exemption vide notification No. 8/2003-CE. After the completion of
investigation, a show cause notice was issued to the appellant inter alia, alleging that they were
liable to pay central excise duty of Rs. 40,08,722/- for the years 2011-12 and 2012-13. This
notice, was adjudicated vide OIO No. 4/AC/D/BIM/2017 dated 11.8.2017, wherein the
adjudicating authority confirmed the demand along with interest and further imposed penalty on
the appellant under section 11AC(1)(c) of Central Excise Act, 1944. Personal penalty of Rs.
6.00 lacs was imposed on the appellant mentioned at Sr. No. 2. Feeling aggrieved, the
appellants, filed an appeal before the Commissioner(Appeals) which was decided by me vide by

OIA No. AHM-EXCUS-002-APP-329-17-18 dated 26.2.2018, wherein I had held that:

[a]benefit granted in terms of paragraph 4(e) of notification No. 8/2003-CE is not deniable to the appellant;
that the denial of exemption provided in notification No. 8/2003-CE on the grounds that goods were sold
under brand name is not justified;

[b] that the legal position as far as notification No. 30/2004-CE is concerned is that exemption is not
available to branded goods during the period; the defence that the branded goods not being traded in open
market and sold to the persons whose brand names are used, shows that the condition of the notification
No. 30/2004-CE would not apply; that since no such differentiation has been carved out or no explanation
has been inserted to exclude the branded goods of particular nature, such a thing cannot be read in between
the lines; that an ineligible exemption has been availed by the appellant;

[c] the ground that there was no manufacture, was not discussed by the adjudicating authority;
[d] the OIO dated 11.8.2017, except to the extent of personal penalty imposed under Rule 26 of CER *02, is

set aside; that the matter is remanded back to the adjudicating authority with a direction to decide the
matter afresh.

08 P Consequently, in terms of denovo adjudication, the adjudicating authority vide his

central excise duty of Rs.
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40),08,722/- along with interest and further imposed penalty on both the appellant’s mentioned at
Sr. No. | and 2 of the table, supra.

3. Feeling aggrieved, the appellant has filed this appeal, raising the following
averments:

e that the impugned OIO suffers from legal infirmity;

e that the goods manufactured by them were not branded goods and were manufactured for
institutions like Food Corporation of India and other companies and contained details of food
grain that was required to be sold by such customers and such bags could not be considered as
branded bags;

e that the case of Hooghly Infrastructure P Ltd [2015(329) ELT 142] relied upon is set aside by the
Hon’ble Supreme Court of India [2018(359)ELT 433(SC)];

e that the adjudicating authority has failed to follow CBEC Circular no. 1053/2/2017-Cx dated
10.3.2017,

¢ that they are clearing the bags to various grain millers who pack the grain such as wheat, rice, dal,
etc.; that they print the details of the supplier and the grain products that are sold by the dealers;
that they supply the bags containing details of various types of goods grains sold by the grain
traders and such details are provided by the suppliers for printing; that they were required to print
on jute bags sold by the grain traders so that buyers can identify their products and the year when
food grains or other material is packed;

e that by no stretch of imagination it can be considered that they had sold their branded
goods/bags/sacks to various parties as the said brand is not of the appellant but of the grain
company; :

e CBEC vide circular no. 947/8/2011-Cx dated 21.6.2011 had clarified that uniforms or made up
articles bearing name or logo of school, security agency, comp[any, hotel, etc., would not merit
treatment as branded products merely because the name of the school, institution is either printed
embroidered or etched on to them;

o that since the demand is no longer sustainable the confirmation of interest on the confirmed
demand and imposition of penalty needs to be set aside.

4. Personal hearing in respect of both the appeals was held on 22.5.2019 wherein
Shri Anil Gidwani, Tax Consultant and Practitioner, appeared on behalf of the appellants and
reiterated the grounds of appeal. He also submitted copy of the judgement in the case of RDB

Textiles Ltd [2018(339) ELT 433(SC)] further stating that the issue is already settled.

5. I have gone through the facts of the case, the impugned OIO, the grounds of
appeal and the oral averments made during the course of personal hearing. The issue to be
decided is whether central excise duty is leviable on the jute bags and non woven PP bags,
printed with buyers brand name and the applicability of notification No. 30/2004-CE, as

amended.

6. The adjudicating authority in his impugned OIO dated 7.1.2019, has held

e that on going through the exemption notification No. 30/2004-CE, as amended, the goods under chapter 63
bearing brand name or sold under a brand name has been kept out of the purview of the exemption
notification;

e that the invoices and purchase orders withdrawn from the factory premises of the appellant shows that they
were involved in the manufacturing of packaging materials; that the goods manufactured by the appellant
bear the brand name and hence are not eligible for the exemption under the notification, ibid;

e that the case law of Hooghly Infrastructure P Ltd [2015(329) ELT 142 (Tri-Kol] is applicable to the present
case;

o that in the statements recorded it was clearly recorded that for manufacturing jute bags their major raw
materials was jute fabrics which was purchased from Kolkatta; that they printed the brand names after
stitching the bags; that the contention before the Commissioner(Appeals) that they purchased bags from
open market and only printed on the same, is-flQicelse

i

e that the case law of M/s. Fitrite Packers 5(324) B
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¢ that the appellant mentioned at Sr. No. 2 was looking after the day to day work of manufacturing
accounting, selling and purchasing of excisable goods ; that it is difficult to believe that the contraventions
happened without the knowledge of the said appellant and therefore he is liable for penalty.

7 My findings/decision with respect to

[a]availability of benefit of exemption notification No. 8/2003-CE;

[b] availability of benefit of exemption notification No. 30/2004-CE, as amended; and

[c]limposition of penalty under Rule 26 of the CER *02, on the appellant mentioned at Sr. No. 2, are
recorded in my earlier OIA No. 329/2017-18 dated 26.2.2018. The adjudicating authority, was
specifically asked to record his findings, in respect of the plea taken by the appellant that there

was no manufacture since they had only printed on the bags purchased from the open market.

7.1 The adjudicating authority, in paras 14, 14.1, 14.2, has elaborately given his
findings in this regard. However, the appellant in the grounds of appeal in para E, page 10, states
that the adjudicating authority is silent on this direction of the OIA. The claim of the appellant is
not correct. I concur with the findings of the adjudicating authority in this regard and reject the

claim of the appellant that there was no manufacture.

22 As far as rest of the points raised in the grounds are concerned, I have already
given my findings in this regard, leaving me with very little to add. However, the appellant
interestingly has relied upon the case of RDB Textiles Ltd [2018(359) ELT 433 SC]. This
judgement of the Hon’ble Supreme Court, was delivered after my OIA was issued. The
appellant’s contention is that the reliance of the adjudicating authority on the judgement in the
case of Hooghly Infrastructure P Ltd [2015(329) ELT 142], for holding that the appellant was
not eligible for the benefit of the exemption notification No. 30/2004-CE, was not correct since
the Hon’ble Supreme Court had set aside the judgement of M/s. Hooghly, vide its judgement in

the case of RDB Textiles Ltd, ibid. I would like to address this contention.

1.3 The Hon’ble Supreme Court in the case of RDB Textiles Ltd [2018(359) ELT 433

SC], held as follows: [relevant extracts]

6. Before dealing with the facts of these cases in some detail, it is important to first set out the exemption
provided under Notification No. 30/2004, dated 9-7-2004. This notification, issued under Section 3A of the
Central Excise Act, exempls excisable goods mentioned thereunder in public interest. Item 16 of the
aforesaid notification exempts all goods falling within Central Excise Tariff Entry 63, except goods falling
within 6307.10. The Central Excise Tariff, with which we are concerned, is 6303, and in particular, 6305
10 30 and 6305 10 40, where the rate of duty is 10%. Thus, upto 1-3-2011, it is clear that all the goods
mentioned in Central Excise Tariff Entry 63 were exempt from payment of excise duty. However, by
Notification No. 12/2011, dated 1-3-2011, ltem 16 was substituted, in which what was exempted was “all

”

goods, other than those bearing a brand name or sold under a brand name”.
7. Brand name, for the purpose of Chapter 63, is defined as follows :

“(iv) In relation to products of this Chapter, “brand name” means a brand name, whether
registered or not, that is to say, a name or a mark, such as a symbol, monogram, label, signature
or invented words or any writing which is used in relation to a product, for the purpose of
indicating, or so as to indicate, a connection in the course of trade between the product and some
person using such name or mark with or without any indication of the identity of that person.”

12. A reading of the aforesaid letter and circular would show that merely because the name of an

institution is printed or embroidered on articles would not mean that they would become branded products.

A brand name, in addition to the name or logo,wewld have to be given in order to attract Excise duty. Also,

mere aﬁ‘ xing of the name of a mam:}’ac!z %@;E’W@é wonstitute a brand name. Given the gforesaid two
SE)-fT head with the notice dated 7-3-2011.
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; 18. It is obvious that, on the facts of these cases, what is in fact affixed to the jute bags is the name of the
procurer agency in question such as the FCI, the State Government of Punjab and so on, the crop year, the
name of the jute mill concerned, its BIS certification number and the statement that the food grains are
manufactured in India. It is clear that all the aforesaid markings have, on the pain of penalty, to be done by
the manufacturers of the jute bags, given the Jute Control Order and the requisition orders made there
under. Obviously, such markings are made by compulsion of law, which are meant for identification,
monitoring and control by Governmental agencies involved in the PDS. Neither do such markings enhance
the value of the jute bags in any manner nor is it the intention of the appellants to so enhance the value of
Jute bags, which is necessary if Excise duty is to be imposed. This flows from the expression “...for the
purpose of indicating, or so as to indicate, a connection in the course of trade between the product and
some person using such name or mark...". In the present case, the markings on the jute bags are not for the
purpose of indicating a connection in the course of trade between the jute bag and some person using such
name or mark. The markings are by compulsion of law only in order that Governmental Authorities
involved in the PDS may identify and segregate the aforesaid jute bags. This being the case, it is obvious
that there is no “brand name’ involved in the facts of the present cases.

19. Equally, it is clear that circulars that are issued by the Ministry of Finance are binding on the
Department of Central Excise, there being no judgment by this Court laying down the law contrary to such
circulars. This is a wellsettled proposition as laid down in Paragraph 30 of CIT v. Trans Asian Shipping
Services (P) Ltd., (2016) 8 SCC 604 at 621.

20. However, since heavy reliance was placed on the judgment of this Court in Kohinoor Elastics (supra)
by the CESTAT, it has become necessary for us to deal with the aforesaid judgment. The exemplion
notification, which was involved on the facts of that case, was a notification dated 28-2-1993. The relevant
portion of the notification, with which the Court was concerned, is set out in Paragraph 4 as follows :

“The exemption contained in this notification shall not apply to the specified goods, bearing a
brand name or trade name (registered or not) of another person:

Provided that nothing contained in this paragraph shall be applicable to the specified goods
which are component paris of any machinery or equipment or appliances and cleared from a
factory for use as original equipment in the manufacture of the said machinery or equipment or
appliances and the procedure set out in Chapter X of the said Rules is followed.:

Explanation LX. - ‘Brand name or trade name’ shall mean a brand name or trade name, whether
registered or not, that is to say a name or a mark [Code number, design number, drawing number,
symbol, monogram, label], signature or invented word or writing which is used in relation to such
specified goods for the purpose of indicating, or so as to indicate a connection in the course of
trade between such specified goods and some person using such name or mark with or without
any indication of the identity of that person.”

(at page 330)

21, The judgment of this Court turned on the fact that the exemption contained in the notification shall not
apply to specific goods which bear a brand name of another person. It may first be noticed that there was
no argument that the particular brand name concerned, on the facts of that case, could not be said to be a
“brand name” at all, which is what has been argued before us. Further, it was held, on the facts of that
case, that :

“It is an admitted position that the appellants are affixing the brand/ trade name of their
customers on the elastics. They are being so affixed because the appellants and/or the customer
wants to indicate that the “goods (elastic)” have a connection with that customer. This is clear
from- the fact that the elastics on which brand/trade name of ‘A" is affixed will not and cannot be
used by any person other than the person using that brand/trade name. As set out hereinabove
once a brand/trade name is used in the course of trade of the manufacturer, who is indicating a
connection between the “goods” manufactured by him and the person using the brand/trade
name, the exemption is lost. In any case it cannot be forgotten that the customer wants his
brand/trade name affixed on the product not for his own knowledge or interesi. The elastic
supplied by the appellants is becoming part and parcel of the undergarment. The customer is
getting the brand/trade name affixed because he wanlts the ultimate customer (o know that there is
a connection between the product and him.

(at page 332-533)

22, The facts of these cases are far from the facts in Kohinoor Elastics (supra). In Kohinoor Elastics
(supra), it was found that, as a matter of fact, the cusiomer wanted the brand name affixed on the product
because he wanted the consumer to know that there is a connection between the product and him. This is
very far from the facts of the present case, in that, as has been held by us above, it is clear that the
markings required on the jute bags are compulsory, being required by the Jute Commissioner, and are not
for the purpose of enhancing the value of the jute bags by indicating a connection in the course of trade
between the aforesaid products and the manufacturer of those products.

7.4 The facts of the case mentio CR%& Qles Ltd are not similar to the present
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on the jute bags were compulsory.
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8. In view of the foregoing, the impugned impugned OIO is upheld and both the

appeals are rejected.

9, HUTSTRdl ZaRT &of I 315 3o &7 [A9enT 3ued s & forar Srar &
o2 The appeal filed by the appellant stands disposed of in above terms.
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Date :4.5.2019

Attested

(Vino ose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

To,

1 M/s. Shri Ghantakarna Enterprises,
Plot No. 12 and 13,

Sanand Land Development Estate,
Ularia, Sanand,

Ahmedabad.

2 Shri Ashokbhai Trivedi,

Chief Finance Manager,

M/s. Shri Ghantakarna Enterprises,
Plot No. 12 and 13,

Sanand Land Development Estate,
Ularia, Sanand,

Ahmedabad.
Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad North Commissionerate.
3. The Assistant Commissioner, Central Tax Division- [II, Ahmedabad North Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerate. .
\_ %" Guard File.

6. P.A.




